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Plaintiffs, homeowners who all ege they have been beset by
termtes, have sued the conpany they hired to eradicate the
i nfestation. Because any dispute between the parties belongs in
arbitration, I wll dismss this case.

In 2002, relying on an arbitration clause in the contract
between the parties, Plaintiffs filed a petition to conpel
arbitration in the Del aware County Court of Conmon Pleas. The
Del aware County court appointed an arbitrator, who heard the
di spute and issued a substantial award in Plaintiffs’ favor. The
Del aware County court confirnmed the award, but the Pennsyl vani a
Superior Court reversed and vacated the award, hol ding that
because the contract specified that arbitration follow the rul es
of the American Arbitration Association, and those rules call for
t he appoi ntnment of an AAA arbitrator, the award resulted from an
“irregularity” in the entire arbitration process. The R nniers

filed a petition for allowance of appeal in the Pennsylvania



Suprenme Court; that petition is pending. They also filed a new
action (this one) in Delaware County, which Term nix renoved to
this Court. The arbitration case proceeded on a breach of
contract theory; this conplaint asserts a clai munder the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law.

In response to Defendant’s notion to dismss, Plaintiffs
argue first that the consuner protection claimneed not be
litigated with the contract claim allegedly because the consuner
protection claimlies in equity, a contention for which
Plaintiffs offer no support and which, because they seek noney
damages, is unconvincing. |If they wish to pursue the consuner
protection claim Plaintiffs nust arbitrate it with the breach of
contract claimin the prior pending action.

Second, Plaintiffs argue for the first tinme that the
arbitration provision is unenforceabl e and unconsci onabl e.
However, Plaintiffs, represented by counsel, filed a petition to
conpel arbitration based on that provision. Their unhappi ness
with the Pennsyl vania Superior Court’s ruling regarding selection
of the arbitrator notw thstanding, Plaintiffs nust be consi dered
to have wai ved any objection to the validity of the arbitration
cl ause.

An order foll ows.
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ORDER

AND NOW this 3@ day of March, 2005, upon consideration of
Def endant’s Motion to Dismiss, Alternatively, to Conpe
Arbitration, and the response thereto,

It is hereby ORDERED t hat Defendant’s Mdtion is GRANTED
The conplaint is dismssed without prejudice to Plaintiffs’
ability to pursue the claimin arbitration. The Cerk is directed

to mark the case CLOSED

BY THE COURT:

[s/John P. Fullam Sr. J.
John P. Fullam Sr. J.




